The importance of non-binding instruments in international space law
By Arya Gerda Haager

Soft law has an increasing role in shaping the legal sphere and global policy.! The European
Space Agency and especially the United Nations have adopted guidelines, codes of conduct
and principles which, despite being soft law, have a big impact on the conduct of activities in
outer space.? In this essay the validity and importance of soft law in outer space will be analysed
by focusing soft law in an environmental context and identifying how effective the “Principles
on the Use of NPS” and the Space Mitigation Guidelines have been proven to be, to promote
sustainable and safe development of space exploration.

What is Soft Law?

For the purposes of this essay, “soft law describes regulations which have the purpose of
steering behaviour and conduct of states by creating recommendations and guidelines, which
do not have sanctions that can be implemented in case of violations”.® Soft law is not listed
among the traditional sources of international public law in Art 38 I1CJ Statute.* This can be
seen as a deliberate decision, as the purpose of soft law is to be non-binding.> Besides the five
major binding treaties of space law, several soft law instruments have been created to
supplement the treaties and focus on creating guidelines for certain activities in outer space.®

Importance of Soft Law

Positive Aspects

The main detriment of soft law is its non-binding nature and therefore inability to impose
sanctions against violations.” However there are also advantages which may even indicate a
preference for soft law instruments in the field of space law. Soft law establishes minimum
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standards and/or technical guidelines by experts to ensure safe and sustainable exploration of
space. Especially the “Guidelines for the Safe Use of Nuclear Power Sources” and the
“Guideline for the Mitigation of Space Debris” are tech-based guidelines, which intend to
regulate by imposing safety standards.® They steer away from controversial economic, military
or political content, which increases the willingness of states to adhere to them. These
principles stay within the scope of the Outer Space Treaty (OST) and therefore do not expand
or limit space explorations in the scope of possibilities. Soft law instruments can also aid in the
use of hard law treaties by supplementing and updating its contents by defining terminology to
create more uniform practice among the states.®

There are several grey areas in space law, which is why states are willing to come to these
agreements in order to have a guideline to orient themselves and to be able to gauge the
behaviour of other states.'® While states may want to protect their own space technology to
reap the benefits of space exploration for themselves, there already is an economical need for
cooperation for the advancement of humanity and space technology.!! There needs to be a
collaborative effort to maximise innovation for states to mutually benefit from one another.
Soft law instruments facilitate international cooperation by allowing space-faring actors to be
able to simply refer to them when setting the cooperation conditions so that principles
concerning these issues of safety do not have to be negotiated anew.'? This is especially
important as international cooperation is crucial to the advancement of technology and
furthering of space exploration.

The strong approval and adherence to the “Space Debris Mitigation Guidelines” demonstrates
this, as many states are willing to impose costs and set higher national standards to facilitate
cooperation by aligning with international standards.’® Soft law can therefore promote
international relations through the facilitation of technological cooperation. The building of
cooperation, a good rapport and communication among states will also become more important
in the future, once more controversial issues such as the distribution and mining of space
resources become prevalent.!4

Compliance can also be encouraged by creating a system of conferences for states to update
each other on progress, but also to control reciprocal commitment.!® The outcome of these
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conferences have no legal meaning, however monitoring compliance encourages the states to
follow guidelines to avoid scrutiny.'® These conferences can promote the adherence of the
norms by creating a forum for exchange of information and scientific developments.t’ Less
developed states might also benefit from the technical and legal expertise exchanged in these
forums.

Refusing to adhere to important safety guidelines may display recklessness and irresponsibility
of the state violating these norms.® They are therefore considered an unreliable partner, which
deters other states from continuing cooperation.!® One might undermine trust and damage
relations to other states and influence foreign policy beyond the field of space law.?° There are
no hard law sanctions that can be imposed, but the threat of this disadvantage could be enough
to force compliance with soft law. In 2007 China destroyed its Feng Yun 1-C satellite causing
thousands of pieces of debris.?! Due to the space debris mitigation guideline being simply a
soft law document, states have scrutinised this reckless behaviour although there were no
sanctions they could impose. To impose sanctions, one must also establish a supervisory
authority, a procedural system and a competent court, which would require a lot of negotiations
to reach consent and cause high costs.??

Not only international relations can be affected by violations, as these guidelines often indicate
the appropriate and necessary conduct to be acting bona fides.?® A violation of soft law
principles can be seen as negligence indicating fault that in turn triggers international
responsibility.?* Art VII of the OST articulates that states are “internationally liable for
damage to another State Party” and read together with Art 111 OST states “shall be liable only
if the damage is due to its fault”.?> This expresses a liability of states for damage which has not
been caused on Earth, only then when fault has been established.?® Therefore these soft law
guidelines may help identify what experts and the international community deem as the
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required good practice.?’ In the event that conduct deviates from these guidelines, a state may
be held liable for the damage which has occurred due to this negligence.?® At the very least
these guidelines demonstrate in which areas caution is to be advised.?

States have to authorise and supervise space activities of private entities engaging in space
exploration.®® To prevent liability of states, many states like the USA and Japan require a
licence for private operators wanting to engage in space activities.3! To acquire this licence,
private actors often must take out an insurance so that potential damage can be covered by the
insurance.® In Austria 84 Abs 4 Weltraumgesetz requires private actors wanting to obtain a
licence to take out an insurance with a minimum of 60.000.000 EUR to cover damages. If
states, choose to ignore these soft law principles in the event of an accident this results in
monetary loss through restitution of damages and having to bear the costs of international
dispute settlement.®®

Soft law therefore gives a certain level of security and predictability, while also not forcibly
binding the states to every principle.* This may be important for states as they will be hesitant
to consent to principles which might limit their abilities in the future.®® Soft law manages to
balance security with the freedom to choose to adhere to principles which align with national
interests. States may also be hesitant because there still is a lot of uncertainty over future
developments in the field of space law and the problems needing to be addressed.*® The
likelihood of states agreeing on restrictive provisions is much higher if they are non-binding.%’

Changes in justice, technology and environment can be catered to more easily, increasing the
adaptability and thus the practicability due. This is especially important for tech-based
guidelines as they can be easily updated to cater to new scientific developments and correspond
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to the current needs of space-faring nations.*® Due to the high level of uncertainty over future
developments, scientific complexity and the shift from state to private actors, there needs to be
a certain flexibility to adapt to the different concerns of the various parties, while still having
an authoritative framework to rely on.®

Soft law may also serve as a “test run” for regulations. The practicability of these rules can be
observed and could be adopted into a treaty if proven successful and accepted by the
international community. This “trial run” would also increase the willingness of states to be
bound as they can assess whether they can feasibly implement the regulations. Also in the field
of environmental law, General Assembly (GA) resolutions have contributed to the
establishment of soft law documents by establishing the 1979 resolution on the preservation of
nature.*® This document influenced the Brundtland report and the Rio Declaration.** These
soft law guidelines can be used as a model and pave the way for the formation of hard law
treaties.*? Many of the principles outlined in these instruments have the advantage of familiarity
as they are already based on actions being currently practised by many states, albeit not to a
level that would constitute customary international law (CIL).*® In environmental law the
“Goals and Principles of Environmental Impact Assessment” prepared for the binding “UN
ECE Convention on Environmental Impact Assessment” in the way as the “Declaration of
Legal Principles Governing the Activities of States in the Exploration and Use of Outer” paved
the way for the OST.*

There are also views which attribute more weight and authority to a unanimous soft law
instrument from such a highly esteemed organisation.*® GA resolutions are non-binding,
however they are highly influential as this unanimity of votes demonstrates how widely
accepted these rules are by the international community.*® The Universal Declaration of Human
Rights (UDHR), while being largely aspirational nevertheless contributed to our perception of
human rights. The UDHR has value as lex ferenda, showing how states would like the law to
develop.*’
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It created a standard for human rights that states were encouraged to adhere to.*® It also
influenced public opinion by creating an instrument of moral authority in the international
community as seen from violations of the South African government during apartheid.*® The
highest form of soft law therefore are UN GA resolutions, declaring basic principles, which
have enough consent and authority to be adhered to in practice.® Nevertheless an acceptance
by all states still does not change the non-binding character of the document, as voting
behaviour of states does not automatically constitute state practice for the establishment of
CIL.% Even if all states agree on these principles, they do not agree to be legally bound to
them.5?

Soft law instruments such as the “Space Debris Mitigation Guidelines”, while not as
significant, fulfil a similar set of criteria as they identify the problems, declare basic principles
aiming to improve the issue and have reached enough practice by the international
community.>® As an example, Guideline 1 of the Space Debris Mitigation Guideline states that
there is “recognition of the threat posed by such objects" thus acknowledging the problem of
space debris, then offers a guideline to resolve this issue “systems should be designed not to
release debris during normal operation”.>* States such as France, Japan, US, the UK and other
space-faring nations have adopted these guidelines into their national space legislations and
perform a somewhat uniform practice according to these guidelines.>

Soft law instruments avoid the political problems of having to involve the national government
in signing and ratifying the treaty.*® Politics can interfere with the objective of the treaty and
make politically charged topics difficult to negotiate. Agreeing on a hard law treaty which all
the parties are bound to is significantly harder than on a soft law instrument which imposes.®’
Also it takes exceedingly more time and resources to negotiate a hard law treaty which results
in significantly more costs.>® As soft law instruments can be developed quickly, they can be
applied immediately, which is an advantage compared to the time consuming process of
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ratification.>® This can be very useful to find solutions for urgent matters, like the mitigation of
space debris.

Negative Aspects

However these non-binding instruments have been criticised for lack of specificity and being
confusing in terms of who adheres to which principles.®® Consistency is key, as confusion may
be caused by disparate standards promulgated by different instruments.5 A drawback of soft
law is also the lack of a secondary enforcement mechanism which identifies violations and can
elaborate principles.®? This is problematic as soft law instruments often avoid definitions and
have vague guidelines and aspirational goals instead of clear measures.®® While this allows
states enough freedom to choose the methods of achieving these goals, there may be a
difference in interpretation and practice.®* Thus clarity and precision of the text are of the
utmost importance to guarantee uniform application of the norm.®

A downside of the flexibility of soft law is that in times of upheaval in the future it may lose
predictability and cause instability.%® There are no sanctions, and it is up to the space-faring
nations to follow the guidelines. Therefore, it can be concluded that soft law is adequately
adhered to in times of peace, however so far there have not been any major conflicts between
the leading actors in space activities and one cannot attest to how these guidelines will be
adhered to in tempestuous times.%” For example, Principle 5 of the “Principles for the use of
NPS” relies on international cooperation to notify other states of an accident.®® If international
relations are strained due to a conflict, there are no guarantees that any non-binding instrument
will be adhered t0.%° So far, a situation of this sort has not arisen as these principles are seldom
invoked.™

Another criticism is that these soft instruments are drafted to be politically and economically
neutral. Therefore, consent can only be adopted to the lowest possible common denominator,
which waters down the provisions and meaning of the document so it can be accepted by all
states.’t
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Nevertheless, soft law instruments can be drafted in a similar form of complexity and
completeness as binding treaties.

Having too high standards could be inefficient as some space-faring states have sufficient
budgets to adhere to the highest possible technical requirements, whereas some nations have
fewer financial means and nevertheless have started or are intending to start space exploration
programs. These states would be therefore excluded and might be disadvantaged from taking
part in international cooperation schemes. However, more affluent states, which have adequate
financial means should still be encouraged to strive for a higher standard than the minimum
mandated. The fact that these guidelines and principles only address the minimum standard
should be testament to their importance as many soft law instruments such as the “Principles
on NPS” were created with the guidance of experts in the field.

Need for Hard Law

While there is a plethora of soft law documents, the question of whether they suffice persists.
Space activities have received increasing attention from emerging countries, due to the
affordability of new technologies, encouraging them to start space exploration initiatives. There
also have been increasing investments from the private sector, which aim to commercialise
space activities (e.g.: suborbital flights).” The increase of actors and thus diverging interests
from states, investors and experts have caused a rift about the use of space technology and
resources.”* While the sufficiently ratified UN treaties on outer space outline the main
principles, they were adopted in the 1960-70s and are not equipped to deal with emerging issues
fuelled by rapid technological developments. There are significant sectors and issues in space
law which have therefore been left unregulated by binding treaties.

There is a need for codified hard law, however many scholars believe that the adoption of
another treaty is currently unrealistic.” The last of the UN treaties from the golden age of space
law, namely the Moon Agreement, is often considered a failure.”® This treaty has few
ratifications, furthermore none of these states are major players in the field of space law which
denotes this treaty to have insignificant impact on the development of space law.”” Soft law
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therefore has the task to bridge this gap of unregulated grey area, by creating a legal instrument
which can still guide behaviour.

There is an established practice of these soft law norms as most states already adhere to these
norms.”® While soft law is crucial for the regulation of space activities and is sufficient and
sometimes more efficient than a hard law treaty, it would be commendable if these soft law
instruments would be laid down as hard law. States should be encouraged to incorporate the
guidelines that they already follow into national hard law.” This means one would not have to
debate whether a custom has transitioned into CIL and concretize the guidelines with more
definite language and comprehensive norms.

Soft Law Adopted into National Legislation

The responsibility of states acts as an incentive to implement national space laws which impose
requirements on private actors pursuing space exploration. Soft law instruments show what
measures can and should be taken by the government and act as a guide when developing
national space law.8°

It can be argued that the Guideline on the Mitigation of Space Debris is slowly becoming CIL.
Many states have created hard law based on these provisions, an example of this is the USA’s
1995 “Guidelines and Assessment Procedures for Limiting Orbital Debris” and ESA’s
European Code of Conduct for Space Debris Mitigation.® In Austria this is regulated in 85
Weltraumgesetz, which requires space operators to take precautions to reduce space debris.
This demonstrates a willingness to adopt soft law guidelines. Soft law may therefore aid
harmonisation of national space legislations and help develop a new international standard.®?

With the increase in private actors, harmonisation of national law is important to avoid the
“flag of convenience” problem. With disparate standards concerning safety and environment,
private companies will want to choose to conduct their business in states with lenient
regulations to avoid costs.2® This might lead governments to lower their standards to attract
foreign investors, while risking damage to the environment for profits.* By having to adhere
to a minimum standard this creates a level playing field for all states to compete in and secures
a safe and sustainable development of space exploration. However, others argue that these
regulations might constitute an encroachment on the freedom of investment and overregulation
which might lead to a lack of incentive to invest.®
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Soft Law in Environmental Law

Space law and environmental law are closely interlinked.®® Space exploration causes a
pollution of the orbit through space debris, emissions when launching space objects and in case
of a crash of an object with NPS there is danger of radioactive contamination.®’” Soft law
instruments of space law therefore have an environmental context which needs to be
considered.

In environmental law, soft law has a significant impact. The Rio Declaration and the Stockholm
Declaration are both important non-binding instruments which have laid down crucial
principles for environmental protection.® These principles first established in soft law
documents have found their way into international hard law treaties. However there still is a
lack of consequent enforcement of hard law, which is why the norms still heavily rely on the
responsibility of each state to adhere with the provisions set forth in the treaties.?® One could
argue that for the field of space law, soft law instruments can suffice if there is ample
compliance.

Many states refused to be bound to a hard law treaty concerning the protection of forests, which
is why voluntary certification schemes like the Forest Stewardship Council (FSC) were
introduced.®® Voluntary certification schemes may be implemented to regulate various issues
of space exploration.®* Especially with the emergence of commercial space activities, these
certifications as soft law instruments can be used to steer consumer behaviour and incentivize
companies to adhere to stricter safety measures.?? Consumers therefore can use their spending
power as a tool to selectively support those companies whose ethics align with theirs. These
certifications are valuable not only as a steering mechanism for consumer behaviour, but also
between states as these might certify an exceptional code of conduct.

Space exploration has only started getting traction for the past few decades and many practises
are just being established. This can give states the opportunity to establish sustainable measures
from the start, which may be easier than having to change established patterns of behaviours
and mindsets. By creating guidelines, sustainable practises can be introduced from the get-go.
Especially for newer actors creating space programs it might be cost efficient to start building
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up the programs with a sustainable mindset, which comply with soft law guidelines. This can
attract investors looking for sustainable options and encourage other states to cooperate with
them %3

States with older space programs must first switch from their previously established systems,
which is why newer space programs might therefore have an advantage to be able to compete
in the field. Yet additional safety regulations also raise costs of the program in general, which
is why having a new high standard might exclude developing states from participating together
with the international community.®* Unfortunately these long-term advantages might not be
enough for some businesses to justify the costs, as commercial space exploration is an
unpredictable venture with no security of the long-term outcome.®

Customary International Law

Principles of soft law can be important as an indicator of emerging CIL or even become hard
law with state practice.®® The 1CJ used a GA resolution in the judgement of the Nicaragua Case,
which in its verdict used the term “aggression” as defined in a non-binding GA resolution.®” In
environmental law, the Stockholm and Rio Declaration furthered the development of
customary environmental law.*® According to Art 111 OST when conducting space activities
international law has to be considered.® Therefore environmental customary law like Principle
21 of the Stockholm declaration is applicable to space exploration.*® Principle 21 declares that
states have the “responsibility to ensure that activities within their jurisdiction or control do
not cause damage to the environment of other States or of areas beyond the limits of national
jurisdiction” 1%t As outer space is res communis omnium, it is recognized that beyond their
territorial sovereignty, states have the customary law obligation to avoid harm to the orbital
environment.2%? The applicability of this principle as CIL was evidenced in the ICJ Gabcikovo-
Nagymaros Case.'%®

Many provisions of the OST have become customary international law.%* The question arises
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whether soft law instruments adopted as GA resolutions have value as hard law in the form
CIL. To become CIL soft law needs opinio juris and state practice as established by the North
Sea Continental Shelf case.'® The main actors engaging in such activities used to be states,
wherefore the identification of state practice was easy. Through consistent state practice
provisions of the OST have become CIL. However nowadays an overwhelming amount of
space activities are conducted by private actors. According to Freeland this behaviour does not
constitute state practice.’® However, according to Art VI OST “states parties to the Treaty
shall bear international responsibility for national activities in outer space, (...) whether such
activities are carried on by governmental agencies or by non-governmental entities”, therefore
indirectly mentioning that the actions of private actors are accountable to states.?” States have
international responsibility over the conduct of space activities and the actions of non-state
actors may inadvertently reflect on the behaviour of the responsible state.

Consistent behaviour of states following these guidelines in all their space activities whenever
possible constitutes opinio juris and confirm that there is a subjective conviction to conform
behaviour.1® The NPS Principles, except Principle 4 are not to be considered customary law,
due to the lack of state practice.’®® The “Space Debris Mitigation Guidelines” may be
considered opinio iuris, since there is a high level of practice.'® Some scholars argue that
opinio juris can be established in a quick time frame when there is uniform consent of states to
a GA resolution (“instant customary law”).!* However most scholars are of the conviction that
it cannot be established, as space activities are a new phenomenon, so this does not effectively
display the opinion and practice of the international community.!*? Scholars nevertheless agree
that soft law agreed upon by international cooperation with high rates of consent and uniform
practice can form customary law over time.!!3 Pre-existing CIL can also be “codified” and
made easily accessible and more practicable with improved precision by being collected into
soft law documents.!

Mitigation of Space Debris
The Inter-Agency Space Debris Coordination Committee agreed to reduce the amount of space
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debris by setting guiding principles, which were validated by the UN GA. Whilst being non-
binding, the importance of this document should not be underestimated, as an overwhelming
number of states follow the principles dictated.**®> While these guidelines cannot improve
existing space objects, they can help mitigate the effects for future space objects. In particular
non-manoeuvrable objects and small fractured pieces are dangerous as unpredicted collisions
may occur and have grave consequences.!'® It is important to create guidelines to avoid
collisions, damage and severe problems to public life.!'” Especially with an increase of various
actors engaging in space activities there is a definitive need for states to regulate this issue.!*®
This is vital from an economic and environmental perspective, as space resources should be
for the “benefit and interest of all countries” according to Art I OST.'*® In accordance with
Art IX OST states must also “conduct all their activities in outer space (...) with due regard to
the corresponding interests of all other States Parties to the Treaty”.*?° These OST Principles
are rather imprecise and while the Moon Agreement contains precise guidelines (specifically
Article 7), it is insignificant in practice due to the low count of ratifications.'?! Developing
countries starting space exploration now might be heavily disadvantaged due to lack of orbital
space, which is being polluted by developed countries.*?> The major space-faring nations
therefore have the obligation to mitigate harmful damages. The voluntary debris mitigation
guidelines therefore help concretize this.

It is crucial that this urgent matter is effectively addressed. While these are soft law measures,
space faring-nations aspire to adhere to them to the greatest possible extent due to the
importance of the guidelines and the grave consequences which may occur if not complied
with.12® All states have to cooperate to resolve this issue, not only out of respect for one another,
but as a self-serving measure to be able to continue to conduct activities in space and secure
reciprocity of following the guidelines.*?*

Principles for the Use of NPS

The Cosmos 964 crash inspired the creation of the soft law document on the principles of the
safe use of nuclear power sources.® As a tech-based soft law instrument, its content is highly
technical and includes expert recommendations by the Commission on Radiological Protection
to promote a safe use of NPS technology.1%
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States shall use these soft law instruments to have a point of reference for their behaviour and
to use these guides as orientation for bona fides behaviour, which is important in accessing
fault for liability.'?” However for accidents involving radioactive contamination of the
environment and other damage on earth by an NPS, the state conducting space activities is
“absolutely liable to pay compensation for damage caused by its space object on the surface
of the earth” according to Art II of the Liability Convention.*?® Hence, the assessment of fault
is only of subordinate importance for this guideline.!?® However these practises can assure
other states that NPS is being used responsibly which facilitates international cooperation.
These guidelines help improve safety standards of NPS by improving the design of the objects
to restrict radiation impact in the event of a crash (Principle 3 para 1 lit b) and require them to
take precautionary measures such as a comprehensive safety assessment (Principle 4).1*° The
guidelines act as precautionary measures to prevent the accident from happening in the first
place. The principles of environmental law are applicable to space law, so states have the duty
to avoid transboundary harm. The “Principles on the Use of NPS” can therefore outline how
states can honour that obligation by avoiding nuclear contamination.3! It also improves
international cooperation by encouraging states to work together and notify each other of any
risk of an accident, so that states may have sufficient time to prepare for the incident (Principle
5 para 1 and 2).1%?

The “Principles on the Use of NPS” as soft law are important for governmental relations but
also to keep up the good public perception of the safety of space objects which contain
radioactive material.*3® After nuclear catastrophes like Fukushima, the public has become wary
of nuclear power and according to a survey done in 2011, three in five people oppose the use
of nuclear energy.!3 There have to be strict standards to avoid any nuclear contamination
which might damage not only the environment, but also the public's perception of space
activities.!®

Conclusion

While it is disputed whether soft law constitutes as binding law through customary law or as
guidelines needing adoption into hard law, there is agreement that soft law plays an important
role in the field of space law. The lack of regulation and the increase in space activities without
a doubt have elevated soft law instruments to important rules for space exploration. While
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many believe that soft law may only suffice as a temporary solution to fill a gap of hard law,
there is a lot of value in soft law beyond its transitional value.

It is an essential tool for space policy and in technical and environmental aspects, it even may
be preferable over hard law treaties. For soft law instruments to be effective, they need to be
adopted by an organisation with authority and high levels of consent, so that there will be a
political commitment to implement and update the measures to accustom them to new
situations and technologies. Political and economic influences should be avoided, and
documents created by technical experts, which at their heart are committed to sustainable and
safe space exploration.

States should re-evaluate what issues may arise in the next few decades, such as environmental
regulations and space traffic management systems, and pre-emptively create soft law
instruments to create guidelines for required behaviour.® One should avoid the problems
before they surface, instead of focusing on mitigating issues like space debris, after they have
already become a problem.**’

As established in this essay, the environmental degradation of outer space will become an
important topic in lieu of the dawn of space commercialization. States should prioritise efficient
management of global commons and securing sustainable development and recognize the right
of developing states to be able to participate in space exploration.t® While soft law is overall
effective, there needs to be a stronger engagement through concrete measures as in the Kyoto
Convention or the commitment of states to instate harmonised national legislations.**
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